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Compliance Recap  December 2023 

December provided employers an opportunity to review year-end compliance to prepare for the new year. 
Employers confirmed that their worksite posters are appropriate for the type of business, number of employees, 
and state, and are the most recent version. Employers who are applicable large employers (ALEs) must be aware 
of potential penalties including those for not offering affordable coverage through employer contributions. 
Several states have implemented their own Individual Mandate, consequently employers in those states need to 
prepare for the type and timing of that reporting. December was also a good time to review retention and 
confidentiality requirements for employee files and employment-related records pertaining to group benefits. 

Workplace Posters 

The U.S. Department of Labor (DOL) enforces the posting of employee notices in the workplace to comply 
with various DOL statues. The posters are available for free in multiple languages. 

To determine which posters are needed for your business, the DOL  FirstStep Poster Advisor can help. 
Employers can download and print the posters directly from the Advisor. It's important to note that the Poster 
Advisor covers federal requirements, and for state-specific regulations, employers should refer to their state 
Department of Labor. 

Employer Shared Responsibility Provisions 

Under the Affordable Care Act's (ACA) employer shared responsibility rules and reporting requirements, 
status as an applicable large employer (ALE) is determined yearly. Employers that had an average of 50 or more 
full-time employees, including full-time equivalent employees, in 2023, are considered to be an ALE for 2024 
and must meet reporting requirements by early 2025. 

For plan years beginning in 2024, ALEs must offer at least one “affordable” health plan. Coverage under an 
employer-sponsored plan is considered affordable if the employee's contribution is less than 8.39 percent of 
their household income for the taxable year. This formula is based on the cost of single coverage in the 
employer’s least expensive plan. 

Penalties for ALEs that fail to offer affordable coverage have increased in 2024. These penalties may apply if an 
ALE fails to offer health coverage to a full-time employee and are assessed on a monthly basis. The amounts are 

https://webapps.dol.gov/elaws/posters.htm?_ga=2.238711552.1097128850.1703702436-827292317.1703702436
https://www.dol.gov/agencies/whd/state/contacts
https://www.dol.gov/agencies/whd/state/contacts
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based on the Department of Health and Human Services (HHS) inflationary percentage in its annual standards 
and the Internal Revenue Service's official release for the year. 

 2024 2023 

Failure to offer minimum essential coverage (MEC) 
$247.50/month 

($2,970 annualized) 
$240/month 

($2,880 annualized) 

Failure to offer affordable, minimum value coverage 
$371.67/month 

($4,460 annualized) 
$360/month 

($4,320 annualized) 

State Individual Mandate Reporting 

California, the District of Columbia, Massachusetts, New Jersey, Rhode Island, and Vermont have recently 
implemented individual mandate laws. These laws require that residents maintain minimum essential coverage 
(MEC) or face a state tax penalty. Additionally, certain states require entities providing MEC to submit 
information returns to the respective state revenue departments. 

Most of these states accept the same Form 1094 and 1095 series used for federal MEC filing. Recently, 
various state revenue departments have issued updates concerning these reporting obligations, as detailed in 
the charts below. 

Unlike many other employment laws, these state individual mandates do not hinge on the place of employment. 
Instead, the determination of whether these laws apply is based on the individual's state of residence. 

State Filing Form Report due to employees Report due to state 

California 1094/1095 March 31 April 1 

District of Columbia 1094/1095 March 4 April 30 

Massachusetts MA 1099-HC Jan. 31 Jan. 31 

New Jersey 1094/1095 March 4 April 1 

Rhode Island 1094/1095 March 4 April 1 
 

Federal Record Retention Requirements Applicable to Group Benefits 

As the year ends, employers should review both federal and state retention guidelines for their employment-
related records pertaining to group benefits. Maintaining the confidentiality of employee-related records is of 
utmost importance. Employee files must be treated with strict confidentiality and stored securely. Access to 
these records should be limited to individuals with a legitimate need to know or as mandated by law. Preserving 
the confidentiality of employee-related records aligns closely with decisions regarding the location, method, and 
duration of record retention. 

https://www.irs.gov/pub/irs-drop/rp-23-17.pdf
https://www.ftb.ca.gov/file/business/report-mec-info/index.asp
https://otr.cfo.dc.gov/sites/default/files/dc/sites/otr/publication/attachments/FAQ%20reporting%20SRP%20Update.3.31.20.pdf
https://www.mass.gov/info-details/health-care-reform-for-employers
https://nj.gov/treasury/njhealthinsurancemandate/employers.shtml
https://tax.ri.gov/guidance/health-insurance-mandate
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The chart below outlines federal guidelines for retaining employee files and other employment-related 
records pertaining to group benefits. Individual states may have additional requirements not covered here, so 
employers need to examine state employment laws related to recordkeeping and retention. Some of the listed 
requirements are applicable to a broad range of employers, while others specifically pertain to government 
contractors and subcontractors. Employers should carefully assess the laws to understand their coverage and 
corresponding responsibilities. 

Record type Retention length 

Employment Benefits 

Except for specific exemptions, Employee Retirement Income 
Security Act’s (ERISA) reporting and disclosure requirements apply 
to all pension and welfare plans, including: 
• Summary plan descriptions (updated with changes and 

modifications) 
• Annual reports 
• Notice of reportable events (e.g., plan amendments that may 

decrease benefits, a substantial decrease in the number of 
plan participants) 

• Plan termination 

 

6 years 

FMLA Leave 

• Basic payroll and identifying employee data 
• Dates FMLA leave is taken (leave must be designated in records 

as FMLA leave), including the hours of the leave, if FMLA leave 
taken is incremental 

• Copies of employee notices of leave provided to the employer if 
in writing, and copies of all eligibility notices given to employees 
as required under the FMLA 

• Any documents describing employee benefits or employer 
policies and practices regarding the taking of paid and 
unpaid leave 

• Premium payments of employee benefits 
• Records of any dispute between the employer and an 

eligible employee 

 

3 years 

Health Care Continuation 

Records of written notice to employees and their dependents of their 
option to continue group health plan coverage following certain 
qualifying events. 

 

COBRA has no record-keeping 
requirements. It is recommended that 
records be maintained for 6 years to remain 
consistent with ERISA requirements. 
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Record type Retention length 

Disability Accommodations 

Requests for reasonable accommodation from employees and 
applicants and responses and accommodations provided by employer. 

 

1 year from the date of making the record 
or of the personnel action involved, 
whichever occurs later. In the case of 
involuntary termination, retain the 
terminated employee’s personnel or 
employment records for 1 year from the 
date of termination. 
Contractors and public employers: 2 years 

Military Leave 

All records related to a military leave of absence and reemployment 
and employee benefits during and upon return from a military leave. 

 

Indefinite; no statute of limitations under 
the Uniform Services Employment and 
Reemployment Rights Act (USERRA). 

 

Question of the Month 

Q. We recently sent information to our clients about the Gag Clause requirements (whether insurance 
companies will handle or if they have to do any reporting themselves) and we were asked whether this has to be 
done for health reimbursement arrangement (HRA) plans since they are also self-funded. 

A. The IRS, Department of Labor, and Department of Health and Human Services issued FAQs in February 
2023. In the FAQs, the Departments acknowledged that an HRA is a self-funded health plan, however the 
Departments will not enforce the attestation requirement against plans that consist solely of an HRA. This is 
due, in part, because most HRAs are integrated with other coverage that will be required to do its own 
attestation. (See Q&A 8.) 

https://www.cms.gov/files/document/aca-part-57.pdf

